The British began colonizing New Zealand a few decades after Australia, but they did not treat New Zealand as terra nullius either. Instead they signed a treaty explicitly recognizing the Maori as owners of the land. As in North America, the practice of land acquisition in New Zealand at times looked rather different from the way it was envisioned in London, but there was no formal policy of ignoring Maori property rights. 3 The existence of terra nullius in Australia is thus something of a puzzle. British land policy in Australia was different from land policy in otherwise similar colonies before and after. Why?
Terra nullius presents a second puzzle as well. The 1830s and 1840s saw the rise of an active British humanitarian movement seeking to improve the conditions of indigenous people throughout the empire. The movement achieved many successes, such as the abolition of slavery in the colonies. In Britain and Australia there were vocal, powerful people, both inside and outside the government, who urged that terra nullius had been a terrible injustice to the Aborigines. 4 Yet at the end of this period terra nullius was as firmly a part of the law as ever. Decades of agitation-not just by fringe groups but also by well-placed insiders-had not changed a thing.
Why not?
Despite all the recent work on early colonial land policy in Australia, particularly the work of Henry Reynolds and Bruce Kercher, these questions have never been fully answered. 5 This article will try to answer them. Press, 2000) , 97. I discuss British land policy in North America in Stuart Banner, How the Indians Lost Their Land (Harvard University Press, forthcoming). 5. See especially Henry Reynolds, The Law of the Land (Ringwood, Vic.: Penguin Books, 1987) , a book to which I owe an enormous debt. The first question has not even been asked because previous authors have not recognized how different land policy in Australia was from land policy in North America and New Zealand. The second is raised implicitly throughout the work of Reynolds and Kercher (especially Reynolds), but because neither writer treats it explicitly, neither has any occasion to attempt an explicit answer. ment had proclaimed that whatever land in North America had not yet been sold to the British still belonged to the Indians and could be acquired only by Crown purchase. In the same year the Earl of Egremont, Secretary of State, speaking of American Indians, had emphasized the importance of "guarding against any Invasion or Occupation of their Hunting Lands, the Possession of which is to be acquired by fair Purchase only." Members of the Royal Society and the government anticipated that if there really was an inhabited continent in the south Pacific, and if it turned out to be suitable for colonizing, Britain would buy it from the natives, just like it was buying North America. Terra nullius was not a standard feature of colonial land policy. 8 Indeed, in the 1780s, when the British government initially chose west Africa over Australia as the place to which it would transport its convicts, its first step was to try to purchase land. Richard Bradley was sent to negotiate. He managed to secure the consent of a local chief to sell the island of Lemane, 400 miles up the Gambia River, for an annuity of 7 pounds 10 shillings a year. But "in conducting this business," Bradley explained upon his return to England, "I experienced Difficulties which I had no Idea of when I engaged with Your Lordship to undertake it. The Principal Men of the Country disputed the right of the Chief to dispose of the Island, and to obtain their Consent the expence of the Purchase was increased." The government had to reimburse Bradley for £375 worth of goods he distributed to satisfy these other claims. The government eventually rejected Lemane because of concerns about disease. The next choice was Das Voltas Bay, on the southwestern coast of Africa, in present-day Namibia. One of the advantages of this site, explained the government committee responsible for choosing the location of the penal colony, was that it was "highly probable that the Natives would without resistance acquiesce in ceding as much land as may be necessary for a stipulated rent." 9 In the end, Das Voltas Bay was rejected too, and the government turned to Australia. But the episode demonstrates a working assumption of the people responsible for managing Britain's colonies: if a new colony was to be established in an inhabited area, the land would be purchased from the inhabitants.
This assumption did not survive Cook's trips to Australia. As he and his crew described the newly discovered southern continent, it was different in some critical respects from other places the British had colonized. Australia, Cook reported, was very sparsely populated. "The Natives do not appear to be numberous," he noted a week after landing at Botany Bay in 1770; "neither do they seem to live in large bodies but dispers'd in small parties along by the water side." Joseph Banks, the naturalist who traveled on Cook's first voyage, was more emphatic. "This immense tract of land," he marveled, "considerably larger than all of Europe, is thinly inhabited even to admiration." Banks admitted that he had seen only a small part of the coast and none of the interior. "We may have liberty to conjecture however," he concluded, that the interior of the continent was "totally uninhabited," because without a supply of fish "the wild produce of the Land seems scarce able to support them." Tobias Furneaux, commander of one of the ships taking part in Cook's second voyage, reported that on Van Diemen's Land (present-day Tasmania) "we never found more than three or four huts in a place, capable of containing three or four persons each only." Because of these accounts, Britons believed that Australia was mostly empty. As Arthur Phillip noted to himself in 1787, while preparing for the long trip to become the first governor of New South Wales, "the general opinion" was that "there are very few Inhabitants in this Country." 10 If a newly discovered area was scarcely populated, did the discoverers have the right to appropriate some of the land? This was not a new question. It had been debated in Europe ever since the discovery of North America, without ever really being resolved. Lawyers in England and throughout Europe agreed that settlers had a legal right to occupy uninhabited land. 11 But what about land that was inhabited very sparsely?
Many agreed that there had to be some limit to the amount of land a small group might claim, or else a single person could claim an entire continent. "Should one family, or one thousand, hold possession of all the southern undiscovered continent, because they had seated themselves in Nova Guiana, or about the straits of Magellan?" asked Walter Raleigh in 10. Beaglehole, ed., Journals of Captain James Cook, 1:312; J. C. Beaglehole, ed the late sixteenth century. "Why might not then the like be done in Afric, in Europe, and in Asia?" The absurdity of the idea implied that a people could not legitimately claim property rights in too big an area. " [I] f the inhabitants doe not in some measure fill the Land," preached John Donne to the Virginia Company, the inhabitants had no right to exclude the English, "for as a man does not become proprietary of the Sea, because he hath two or three Boats, fishing in it, so neither does a man become Lord of a maine Continent, because he hath two or three Cottages in the Skirts thereof." By the time the British reached Australia, the most well known exponent of this view was the Swiss philosopher Emerich de Vattel, whose Law of Nations was published in French in 1758 and first translated into English in 1760. There was not enough space in the world for a small society to claim too large an area, Vattel reasoned. Such a society would "usurp more extensive territories than, with a reasonable share of labour, they would have occasion for, and have, therefore, no reason to complain, if other nations, more industrious and too closely confined, come to take possession of a part of those lands." 12 In an enormous continent with a tiny population, there would be plenty of unowned land available for the taking.
There was another side to the argument that took place during the colonization of North America. Parts of Britain were also thinly populated, and yet no one thought it lawful for strangers simply to move in. The sparser the indigenous population, moreover, the cheaper it would be to buy land, which made purchase a more attractive alternative to conquest. In North America, for these reasons, there had been many purchases of tracts so enormous that they must have included large thinly populated regions. But Australia, from Cook's and Banks's reports, seemed to present sparseness of an entirely different magnitude. North America had some empty places, but Australia sounded like an empty continent.
The Aborigines were not just few in number, Cook and his colleagues explained. They were also less technologically advanced than other indigenous people the British had encountered. They had no clothing. They built only the most rudimentary kind of shelter, "small hovels not much bigger than an oven, made of pieces of Sticks, Bark, Grass &c., and even these are seldom used but in the wet seasons." And most important of all, Cook explained, "the Natives know nothing of Cultivation." Unlike the Indians of eastern North America, and unlike the Polynesians Cook met on the way to Australia, the Aborigines were not farmers. They were hunter-gatherers, who, as Furneaux described them, "wander about in small parties from place to place in search of Food." 13 The absence of aboriginal farms was crucial, because the British were heirs to a long tradition of thought associating the development of property rights with a society's passage through specific stages of civilization. Greek and Roman writers were unanimous in holding that property was a man-made institution. 14 "There is," Cicero declared, "no such thing as private ownership established by nature." They agreed that there had once been a time, long ago, when property was unknown, when, as Seneca put it, "the bounties of nature lay open to all, for men's indiscriminate use." 15 They knew of far-off primitive peoples like the Scythians, who lacked property even while the Greek and Roman civilizations were at their peak. 16 And they agreed that it was the invention of agriculture that gave rise to property rights in land. The reason the Scythians and other primitive tribes did not divide up the land they occupied, the classical writers believed, was that they were nomads who had never learned to cultivate the land. The Scythians "have no fixed boundaries," observed the second-century writer Justin, because "they do not engage in agriculture. . . . Instead they pasture their cattle and sheep throughout the year and live a nomadic life in the desolate wilds." It was only when "Ceres first taught men to plough the land," Virgil explained, that land was first divided. When there were "[n]o ploughshares to break up the landscape," Ovid agreed, there were "no surveyors [p] egging out the boundaries of estates." 17 Humans had once been wanderers, without property in land, but when they settled down and began farming, they simultaneously established property rights.
The classical association of agriculture and property in land persisted through the medieval era and into the early modern. The link was familiar to seventeenth-century theorists like Locke, Grotius, and Pufendorf, who endorsed it. By the time the English got to Australia, many writers had used the connection between agriculture and property to develop a framework for understanding the development of societies. All societies progressed through four stages, Adam Smith (among others) explained: "hunting, pasturage, farming, and commerce." Each stage corresponded to a particular set of political and economic institutions, including the institution of property. Hunters knew no property. Pastoralists needed, and thus developed, property in their animals. Farmers developed property in their land. And a commercial people like the English invented more complex property arrangements, to suit their needs. In the mind of an educated Englishman, property in land went along with agriculture. As William Blackstone noted in his ubiquitous legal treatise, published just a few years before Cook returned from Australia, "the art of agriculture . . . introduced and established the idea of a more permanent property in the soil." 18 In the late eighteenth century, many believed that a society without agriculture was therefore a society without property rights in land. The most familiar statement of this view was again from Vattel, who held that nonagricultural peoples' "unsettled habitation in these immense regions cannot be accounted a true and legal possession" and that European farmers accordingly might lawfully settle on their land. 19 Vattel was writing with reference to North America-like many eighteenth-century European intellectuals he erroneously believed that American Indians were not farmers-but his words obviously applied to Australia as well.
Under different circumstances, the British might nevertheless have purchased the land. American Indians were not just farmers; they were also formidable military opponents, whose land could have been conquered only The Cook voyages brought back one final piece of information about the Aborigines that also played a role in setting land policy. Members of the expeditions tried to engage the Aborigines in trade, but reported no success. Unlike other peoples the British had encountered, the Aborigines seemed to show no interest in British manufactures. "We never were able to form any connections with them," Cook admitted, because "they had not so much as touch'd the things we had left in their hutts on purpose for them to take away." Despite the crew's best efforts, the Aborigines "set no Value upon any thing we gave them, nor would they ever part with any thing of their own for any one article we could offer them." Banks concluded that there would be no way to purchase land from them, because "there was nothing we could offer that they would take" in return. 21 20. Colin G. Calloway, ed., Revolution and Confederation (1994) Such was the picture Britons had of Australia at the end of Cook's voyages. It was enormous and populated by only a handful of hunter-gatherers, people so primitive that they did not farm or show any interest in trade, people who could offer no meaningful military resistance. These were attractive characteristics for a potential colony-so attractive, and in some respects (as we will see) so misleading, that one may suspect some wishful thinking on the part of Cook, Banks, and the various audiences for their reports. James Matra, who proposed placing a colony there in 1783, argued that among Australia's advantages was that it was "peopled by only a few black inhabitants, who, in the rudest state of society, knew no other arts than such as were necessary to their mere animal existence." A pamphlet of the mid-1780s urging colonization emphasized that the continent was "the solitary haunt of a few miserable Savages, destitute of clothing." 22 Unlike most parts of the world, Britons could believe, Australia really was terra nullius.
By 1787, when Arthur Phillip was getting ready to travel to New South Wales as the colony's first governor, nineteen years had passed since James Cook had been told not to take land without the consent of the natives. Phillip's instructions were very different. He was supposed to seize the land by force. "Immediately upon your landing," Phillip was ordered, "after taking measures for securing yourself and the people who accompany you as much as possible from any attacks or interruptions of the natives . . . , proceed to the cultivation of the land." Cook's voyages had persuaded the British government that there was no need to buy Australia. 23
The Miserablest People in the World
The early British residents of Australia exhibited a far greater contempt for the Aborigines than British colonists showed toward indigenous peoples in other places. Settlers in North America made their share of disparaging remarks about Indians, to be sure, but they also praised Indian technology, The men who sailed with the First Fleet had the same opinion. One marine called them "the most wretched of the human race"; another "the most miserable of God's creatures"; a carpenter found them "the most miserable of the human form under heaven." William Anderson, the surgeon on Cook's last voyage, opined that "with respect to personal activity or genius we can say but little of either." Anderson was hardly alone. The marine George Thompson thought the Aborigines "a lazy, indolent people, and of no ingenuity." One of the soldiers found them "a very dirty and lazy set of people." Even some of the missionaries thought so. "The Aborigines daily present more astounding proofs of their desperately low state," reported the Methodist missionary William Walker. By 1809, the naturalist George Caley, sent to New South Wales by Joseph Banks to gather botanical specimens, could sum up two decades of British observations. "I believe it is universally said," Caley told Banks, "that the natives of New South Wales are the most idle, wretched and miserable beings in the world." 24 Europeans arriving in a new land were, of necessity, anthropologists. The first Britons in Australia, like Europeans throughout the world, had to size up the people they encountered and make judgments about what they were like, because upon those judgments would rest many of their colonial policies, including policies about land. Colonial attitudes toward indigenous people were not formed entirely, or even mostly, in Europe. They were formed primarily in the colonies. Europeans arrived with preconceptions, to be sure, but these were often modified by experience.
Australia was perhaps the colony where Britons' perceptions of the indigenous inhabitants most closely matched their expectations. What exactly was wrong with the Aborigines? What was it about them that the British perceived as so wretched and miserable?
To begin with, many Britons found the Aborigines unbearably ugly. "The features of these people are by no means pleasing," noted Daniel Southwell, one of the marines with the First Fleet. Other observers made the same point less politely. "The Native Blacks are I think the ugliest race I ever beheld," Ann Gore informed a friend back in England. George Worgan, a surgeon with the First Fleet, found it difficult "to touch one of them, for they are Ugly to Disgust." "The aborigines of New South Wales are the ugliest race of beings conceivable," declared the merchant Edward Lucett; "some monkies I have seen might feel injured by a comparison." Compounding Britons' disgust was what seemed a repulsive lack of hygiene. The Aborigines are "not very prepossessing," explained John Hunter, a naval captain with the First Fleet, "and what makes them still less so, is, that they are abominably filthy; they never clean their skin, but it is generally smeared with the fat of such animals as they kill, and afterwards covered with every sort of dirt." 25 British sailors were not known for being overly choosy about their sexual partners, but James Campbell found aboriginal women so repulsive as to be, "in my opinion, an antidote to all desire." 26 Robert Mudie had never been to Australia, but by 1829 he could confidently assert, based on his survey of firsthand accounts, that "the native Australians have certainly but slender claims to what we are accustomed to term personal beauty." 27 Disgust was more than skin deep. Britons perceived the Aborigines to be astonishingly primitive. They "seemed to be amazing stupid," marvelled the missionary William Pascoe Crook, who arrived in 1803. "They knew not how to put a cup to their mouth but when presented with anything to drink would put their chin in the vessel." And their unfamiliarity with cups was nothing compared with their utter lack of clothing or adequate shelter. "They go quite Naked," the naval lieutenant Newton Fowell was startled to discover, "and I believe have no proper place of abode. Bradley was a lieutenant on the same ship as Fowell, and he was likewise taken aback by how the Aborigines "appear to live chiefly in the caves & hollows of the rocks." Some blamed the Aborigines' lack of clothing or shelter on their stupidity. "The people have not the most distant idea of building any kind of place which may be capable of sheltering them from the bad weather," John Hunter reasoned; "if they had, probably it would first appear in their endeavours to cover their naked bodies with some kind of cloathing, as they certainly suffer very much from the cold in winter." Others more charitably found the absence of clothing or houses among the Aborigines proof that in mild climates such things were unneeded. Arthur Phillip noted that while the Aborigines were "in so rude and uncivilized a state as not even to have made an attempt towards clothing themselves," they nevertheless spent time carving stone statues. "Had these men been exposed to a colder atmosphere," Phillip concluded, "they would doubtless have had clothes and houses, before they attempted to become sculptors." 28 But whatever the reason for it, the Aborigines' lack of clothing or proper houses was taken as proof of their primitiveness.
Most important of all from the perspective of property rights, British settlers confirmed that Cook and Banks were right in observing that the Aborigines lacked agriculture. "To the cultivation of the ground they are utter strangers," reported the marine Watkin Tench. An English children's book about "primitive races" around the world explained that the Aborigines "are too ignorant to think of cultivating any plant whatever." Because they grew no crops, affirmed another account, the Aborigines were forced to subsist on the most unappetizing animals: "they scruple not to eat lizards and grubs, as well as a very large worm found in the gum-trees." 29 The absence of agriculture implied the absence of any property rights the British were bound to respect and more broadly reinforced the prevailing belief in the Aborigines' backwardness. No farms, no houses, no clothes-could a people be any more savage?
As a result, it quickly became conventional British opinion that the Aborigines were the most primitive people in the world. A report from 1791 characterized them as "certainly the Lowest Class of Human beings," in part because of their lack of agriculture or houses, and in part because "they are the only people I ever heard of who did not Worship some Deity." The shipwright Daniel Paine, who lived in New South Wales in the 1790s, agreed that "the Native Inhabitants are the most irrational and ill formed Human beings on the Face of the Earth." When they were compared with other indigenous people the British had met, the Aborigines were always found wanting. In the contest for last place in the scale of civilization, "they may perhaps dispute the right of precedency with the Hottentots, or the shivering tribes who inhabit the shores of Magellan," Watkin Tench observed. "But how inferior they show when compared with the subtle African; the patient watchful American; or the elegant timid islander of the South Seas." British observers consistently ranked the Aborigines last in the hierarchy. They were "far behind other savages," "the lowest link in the connection of the human races," "the lowest of the nations in the order of civilization." 30 They were compared unfavorably with the Maori, who were agriculturalists and were capable of being usefully employed by settlers, and with the Burmese and Malayans, who, unlike the Aborigines, were "susceptible of civilization." John Russell, the Secretary for the Colonies, contrasted the "half-civilized" Indians of Canada with the Aborigines, who were "little raised above the brutes." 31 If the Aborigines of continental Australia were not "the last link in the long chain of humanity," that was only because there was one group that was even worse-"the aborigines of Van Diemen's Land," who "have 30 less ingenuity, and are more destitute of comforts and conveniences, than even the inhabitants of New South Wales." As one learned article in the new Tasmanian Journal of Natural Science put it, "the Aborigines of Tasmania have been usually regarded as exhibiting the human character in its lowest form." But the Aborigines of Tasmania and the continent were usually lumped together into a single group occupying the bottom rung of the ladder of humanity. The Reverend Joseph Orton, a Methodist missionary in Australia in the 1830s, summed up the prevailing view. "It is the universal opinion of all who have seen them," he affirmed, "that it is impossible to find men and women sunk lower in the scale of human society. With regard to their manners and customs, they are little better than the beasts." 32 Indeed, British writers often compared the Aborigines with monkeys. Sometimes the comparison was meant to be a metaphor. The marine Robert Scott, for example, told his mother: "I never saw such ugly people they seem to be only one degree above a beast they sit exactly like a monkey." But some writers, decades before Darwin, wondered whether there might be more to the resemblance than just a resemblance. Might the Aborigines be "the connecting link between man and the monkey tribe?" asked the naval surgeon Peter Cunningham. "Really some of the old women only seem to require a tail to complete the identity: while the manner in which I have seen these aged beldames scratch themselves, bore such a direct analogy to the same operation among the long-tailed fraternity, that I could not, for the life of me, distinguish the difference." Another writer likewise suggested that the Aborigines of Van Diemen's Land "may almost be said to form the connecting link between man and the monkey tribes." The idea was commonplace at least as early as the 1830s, when Charles Napier found it necessary to refute "all those who have called the natives of Australia 'a race which forms the link between men and monkeys.'" By the 1840s, the point had been made so many times that James Dredge was becoming exasperated. Dredge (about whom more below) was one of the growing number of Britons critical of terra nullius. He opposed the popular British image of the Aborigines as occupying a "position at the very lowest point in the scale of rationality." Too many Britons, he complained, declare 32. James Holman, Travels in China, New Zealand, New South Wales, Van Diemen's Land, Cape Horn, etc., etc., "the native inhabitants of Australia to be neither brutes nor men, but an intermediate species of formation compounded of both." 33 But whether the Aborigines were considered half-human or fully human, there was something close to a consensus among the early British residents of Australia that the Aborigines were the least civilized human beings they had ever seen-as Cunningham put it, they were "at the very zero of civilization." James Grant, a naval lieutenant who arrived in New South Wales in 1800, made the same point in language that drew upon the discourse of late eighteenth-century anthropology. "The native of New Holland," he concluded, "is found in the genuine state of nature." David Collins, the first judge in New South Wales, used the same phrase. "The natives about Botany Bay, Port Jackson, and Broken Bay," he recalled, "were found living in that state of nature which must have been common to all men previous to their uniting in society." 34 The "state of nature," as Europeans understood it, was a state in which humans had not yet appropriated land as property. Property in land required a minimum degree of social organization, of civilization, of law-property in land required a society to take the first steps to remove itself from the state of nature. All human societies had begun in the state of nature, but most of them had progressed since then, and one of the ways in which they had progressed was by assigning property rights in land. If the Aborigines were still in the state of nature, then by definition they did not own their land. The land was terra nullius.
When the British got to Australia, therefore, they did exactly what Phillip was told: they simply took whatever land they wished to use and used force to defend it from the Aborigines. At the start this task turned out to be nearly as easy as Joseph Banks had predicted. The "settlers have little to apprehend from the natives, against whom I have never thought any defense necessary," Phillip reported back to England in 1790. Lieutenant Governor Philip Gidley King agreed that the Aborigines "shew no signs of resistance." In some places in later years, Aborigines were able to fight back successfully for a time, but in the end they were defeated. Other indigenous peoples in British colonies, like American Indians earlier and the Maori later, were military opponents strong enough to fight the British to a standstill for long periods. But Aboriginal groups were too small, and at too much of a technological disadvantage relative to the British, to be as effective. "There is no reason to presume that the black natives are numerous," one British official said of Van Diemen's Land in the 1820s, "or that they will oppose any serious resistance to the extension of the future settlements." 35 He could have been speaking about any part of Australia.
The establishment of terra nullius was aided by the fact that the earliest British contacts with Australia were large, well-armed expeditions controlled by the imperial government. The North American colonies and New Zealand, by contrast, were settled first by small, weak groups operating largely outside the reach of the government. When the first settlers arrived they were in no position to take land by force, and there were no government representatives on site to tell them not to buy it. So in North America and New Zealand, the earliest British settlers purchased much of their land from the Indians and the Maori. Had Australia not been a penal colony, the first British settlers might have been scattered missionaries and whalers, who would have been less able than the government to seize Aboriginal land by force. In Australia, however, the government got there first.
Terra nullius was put into practice for many years before it received formal expression as legal doctrine. From the beginning, Britons interpreted disputes about land between themselves and the Aborigines as evidence that the Aborigines, not the settlers, lacked sufficient understanding of ownership. When Aborigines ate the corn growing on settler farms, for instance, the settlers understood the cause as "their ignorance of our laws relative to the right of property" rather than the reverse. 36 Terra nullius was virtually uncontested in the early years of colonization, and the Aborigines had no legal standing to contest it, so there was no occasion for any declaration that it was part of the law. The earliest formal statements of terra nullius arose in legal contexts that on the surface had little to do with the acquisition of land. The first such statement appears to have been made in 1819, when a dispute arose between Lachlan Macquarie, the governor of New South Wales, and Barron Field, judge of the New South Wales Supreme Court, over whether the Crown, acting through Macquarie, had the power to impose taxes on the residents of New South Wales, or whether that power was reserved to Parliament, as was the case with taxes imposed on residents of Britain. Earl Bathurst, the Secretary for the Colonies, referred the question to Attorney General Samuel Shepherd and Solicitor General Robert Gifford, who concluded that Field was right. Parliament, not the Crown, had the authority to tax New South Wales. Conquered provinces, Shepherd and Gifford explained, fell within the king's prerogative power, and could thus be taxed by the Crown, but New South Wales was not a conquered province. Instead, "the part of New South Wales possessed by His Majesty, not having been acquired by conquest or cession, but taken possession of by him as desert and uninhabited," fell within the exclusive power of Parliament. 37 This was a question of constitutional law that did not concern the Aborigines directly, but it nevertheless provided an occasion for what seems to have been the government's first formal declaration of their legal status. Or rather their lack of status, as their land was deemed "desert and uninhabited" before the British arrived. Under English property law, the Aborigines did not exist.
A similar occasion arose three years later, when it became necessary to determine whether Macquarie's successor as governor, Thomas Brisbane, had the authority to make law in New South Wales by proclamation. The question landed on the desk of James Stephen, who would later play a big role in colonial policy as Undersecretary for the Colonies in the 1830s and 1840s, but who in 1822 was still a law clerk in the Colonial Office.
Stephen based his opinion on the same reasoning Shepherd had used to resolve the question of taxation. The power of a colonial governor was delegated from the Crown, Stephen explained, and the Crown had no power to make laws without Parliament's consent, except in two situations. The first was in settlements that had been conquered by force, where the king could exercise power as conqueror; the second was in settlements that had been ceded to the Crown, in which the king would succeed to the legislative power of the former sovereign. New South Wales did not fall within either exception, however, because the colony "was acquired neither by conquest nor cession, but by the mere occupation of a desert or uninhabited land." 38 Again, in a dispute not involving the Aborigines, they were officially declared to have no property rights in land.
These legal opinions ratified a state of affairs that had existed ever since the first fleet arrived in 1788. Three decades of contact with the Aborigines had reinforced the assumption with which British colonization began-that the Aborigines were the most primitive people on the face of the earth, scarcely more civilized than animals. They had not managed to farm, or build proper houses, or do any of the tasks that established ownership of land. As a result, British lawyers and colonial officials concluded, Britons were no more bound to respect the property rights of Aborigines than they were to respect the property rights of kangaroos.
The Real Proprietors of the Soil
From the onset of British colonization, however, there were colonists who disagreed with this picture of the Aborigines and their lack of property rights. Terra nullius rested on some empirical assertions about Aboriginal life-that the Aborigines were few in number, that they roamed throughout the land without a sense of boundaries, that they claimed no particular territories as their own. In the earliest years of colonization, each of these assumptions came into question and, as they did, so did the doctrine of terra nullius.
The very first British residents of Australia realized immediately that James Cook and his colleagues had seriously underestimated the Aboriginal population. "The natives are far more numerous than they were supposed to be," Arthur Phillip reported back to England. 39 Not only were there more on the coast than Cook had stated, but Joseph Banks's speculation that the interior was uninhabited turned out to be utterly wrong. As members of the first fleet explored their new colony, they found, as the naval officer William Bradley noted in his journal, "an astonishing number of the Natives all around." Australia was still much more sparsely populated than England. According to current estimates of the precontact Aboriginal population, between 1 and 1.5 million people were spread over the entire continent. Nor, as the early settlers quickly learned, did the Aborigines lack property. Within a few months of landing, the naval captain John Hunter recognized that "they have one fixed residence, and the tribe takes its name from the place of their general residence." This fact was not evident to the casual observer, Hunter explained. "You may often visit the place where the tribe resides, without finding the whole society there," but that was only because "their time is so much occupied in search of food, that the different families take different routes." But in times of crisis, "in case of any dispute with a neighbouring tribe, they can soon be assembled." 41 It was not long before other British writers pointed out the same thing-that tribes were nomadic, but each within its own boundaries. 42 The Aborigines were even discovered to divide land among individuals and to pass property rights down from one generation to the next. "Strange as it may seem," marveled the judge David Collins, "they have also their real estates. Ben-nil-long gave repeated assurances, that the island Memel . . . close by Sydney Cove, was his own property; that it had been his father's, and that he should give it to By-gone, his particular friend and companion." Collins recognized that this conception of the relationship between people and land was similar to the British conception. "To this little spot he appeared much attached," Collins remarked. "He likewise spoke of other persons who possessed this kind of hereditary property, which they retained undisturbed." 43 A few decades later, the Irish lawyer George Fletcher Moore, one of the first settlers in Western Australia, provided a similar observation. "It appears that among themselves the ground is parcelled out to individuals, and passes by inheritance," he explained. Port Phillip, was struck that "when Tung.bor.roong spoke of Borembeep and the other localities of his own nativity he always added, 'that's my country belonging to me!! That's my country belonging to me!!'" When Robinson realized that the people under his protection evidenced a tie to their land little different from that experienced by residents of Britain, he was prompted to some pointed criticism of terra nullius. "Some people have observed," Robinson remarked, "in reference to the natives occupying their country, what could they do with it? The answer is plain-they could live upon it and enjoy the pleasures of the chase as do the rich of our own nation." 44 If there was any doubt that the Aborigines understood themselves to own their land, it was dispelled by the obvious fact that they did not acquiesce when the British occupied it. In 1804, when Governor Philip Gidley King asked a group of Aborigines about "the cause of their disagreement with the new settlers they very ingenuously answered that they did not like to be driven from the few places that were left on the banks of the river, where alone they could procure food." By the 1820s, George Augustus Robinson learned, the Aborigines of Tasmania "have a tradition amongst them that white men have usurped their territory." 45 As time went on, it became more and more apparent that terra nullius rested, in part, on a shaky empirical foundation. It was true that the Aborigines were not farmers, but they were more numerous and more property-conscious than had been expected.
As a result, early colonial officials sometimes seemed uncertain about terra nullius. William Bentinck, the Duke of Portland, would in a few years be the Prime Minister, but in 1800, while still Home Secretary, he sent instructions to New South Wales concerning an upcoming survey of portions of the Australian coast not yet visited by the British. After describing where the ship was supposed to go and what its captain and crew were supposed to do, Portland included a curious sentence. If the captain found any "places which appear to him of importance to Great Britain, either on account of the convenience of the shelter for shipping or the probable utility 44 of the produce of the soil," Portland instructed, "he is to take possession in His Majesty's name, with the consent of the inhabitants, if any." 46 At this point terra nullius had been in effect for twelve years, and yet here was an important official in Whitehall telling the governor of New South Wales not to take land without the Aborigines' permission. Maybe this was simply a slip; maybe Portland was unaware that land policy in Australia was different from land policy in North America. Or maybe Portland doubted the right of the colonists to appropriate the Aborigines' land.
The French explorer Nicholas Baudin was in New South Wales two years later, and he took the opportunity to give Governor Philip Gidley King a piece of his mind about terra nullius. "To my way of thinking," Baudin declared, I have never been able to conceive that there was justice and equity on the part of Europeans in seizing, in the name of the Governments, a land seen for the first time, when it is inhabited by men who have not always deserved the title of savages or cannibals which has been given them, whilst they were but the children of nature and just as little civilised as are actually your Scotch Highlanders or our peasants in Brittany, who, if they do not eat their fellow men, are nevertheless just as objectionable.
Baudin reproached King for "seizing the soil which they own and which has given them birth." 47 A British colonial governor might not have been expected to pay much attention to the hectoring of a French explorer, but whether or not Baudin was responsible, King evidently had some misgivings about terra nullius in the years following. In 1807, while turning over the office to his successor, William Bligh, King gave Bligh some advice about the Aborigines. The colonists always urged him to punish the Aborigines severely when they stole crops, King related, but he could never bring himself to do it. "As I have ever considered them the real Proprietors of the Soil," he explained, "I have never . . . suffered any injury to be done to their persons or property." 48 Unlike Portland's instruction, King's could not have been a mistake. As governor, King was the man ultimately responsible for implementing the policy of terra nullius, by granting parcels of Crown land and coordinating the colony's defense against the Aborigines. That King would call the Aborigines "the real Proprietors of the Soil" suggests he felt some discomfort in that role.
Bligh's successor as governor, Lachlan Macquarie, seems to have felt a similar unease. In 1814 he set aside some land for a school for Aboriginal children and some more land to be occupied and farmed by Aboriginal adults. In the proclamation announcing these acts, Macquarie explained that appropriations of land were something "to which they are in some degree entitled when it is considered that the British Settlement in this Country" had been effected by "necessarily excluding the Natives from many of the natural advantages they have previously derived from the animal and other productions of this part of the Territory." 49 His language was roundabout, but Macquarie's point seems clear: the Aborigines were entitled to land in compensation for the territory that had been taken from them, an entitlement that presumed they had some kind of property right in the land the British now occupied. Macquarie had no need to say that. He had already justified setting aside land by citing the need to improve "the very wretched state of the Aborigines." He could have stopped short of adding compensatory justice as a second reason. Like King, Macquarie may have felt some qualms about terra nullius.
Beginning in the 1820s, these doubts began to ripen into an apparently widespread belief, in both Britain and Australia, that terra nullius was an injustice toward the Aborigines. In 1827, for example, after some highprofile murders of settlers by Aborigines, the Sydney Gazette raised the question whether the murders were a "perfectly natural and justifiable" response to the British occupation of land belonging to the Aborigines. "Does the mere effecting a settlement by no other right but that of the strongest," the paper asked, "and retaining possession owing to the physical weakness of the owners of the soil, for a period of forty years, does that divest them of their natural right to resist and expel the invaders, whenever they were in a situation to do so? We think not." When Aborigines killed settlers, another writer pointed out, they were merely "following the example we have set them, and acting on the principle that might is right." As time went on, more and more colonists came to believe, as one magazine put it in the late 1820s, that "our claim to the country was not exclusive, as the blacks had prior possession." 50 Some of the early opposition to terra nullius came from the missionaries who worked among the Aborigines and the church organizations that supported them. "Their country has been taken from them," George Augustus Robinson declared in 1830. "Can we wonder then at the hatred they bear to the white inhabitants?" Robinson believed that "we should make some atonement for the misery we have entailed upon the original proprietors of this land." After twenty years as a missionary in New South Wales, Lancelot Threlkeld concluded that Britain owed the Aborigines "the price of the Land of their Birth." A Quaker committee in London pointedly asked why the British purchased land from nomadic tribes in other colonies but seized land from the Aborigines, who "consider themselves the real owners of the soil." 51 Religious groups like these were at the peak of their influence on British colonial policy. In an era thick with religiously motivated reform movements of all kinds, the churches were helping to abolish slavery throughout the Empire and, in general, focusing attention on the welfare of indigenous people in the growing number of British colonies. Their attack on terra nullius was just one aspect of this broader goal.
But the missionaries were hardly alone in opposing terra nullius. "It may be doubted," a correspondent to the Sydney Herald asserted in 1835, "that a people can be justified in forcibly possessing themselves of the territories of another people, who until then were its inoffensive, its undoubted, and ancient possessors." As one correspondent to the Southern Australian newspaper complained in 1839, "it is now in vain to talk about the injustice of dispossessing the natives," because it had become so clear that colonial land policy was based not on justice but "upon the principle of expediency and self-interest." The complaint was repeated many times through the 1840s and 1850s. Terra nullius was "sophistry of law," declared the scientist P. E. de Strzelecki, after four years of exploring Australia and discovering that the Aborigines were "as strongly attached to . . . property, and to the rights which it involves, as any European political body." James Dredge resigned in protest as Assistant Protector of Aborigines, in part, he explained, because "they have been treated unjustly; their country has been taken from them, and with it their means of subsistence-whilst no equivalent has been substituted." Again and again, commentators asked: "Has the Government a right to take possession of the country, and, without any consent from the original proprietors, sell the land" to settlers Australian judges encountered attacks on terra nullius in a series of cases beginning in the late 1820s. 53 The first of these appears to have been the 1827 prosecution of the soldier Nathaniel Lowe for killing an Aborigine the settlers called Jackey Jackey. Lowe's lawyer must have been aware of the growing controversy surrounding terra nullius. He used the arguments against it to mount a roundabout challenge to the jurisdiction of the court. Lowe could not be prosecuted, his lawyer contended, because Lowe was only punishing Jackey Jackey for a murder Jackey Jackey had committed. Such privately inflicted punishments were necessary, the lawyer continued, because Aborigines could not be tried in colonial courts. And the reason Aborigines could not be tried in colonial courts, finally, was that the British occupation of Australia was contrary to natural law. "It seems to me almost doubtful," Lowe's lawyer argued, "whether taking possession of a country under these circumstances we have a right to establish empire among ourselves, and that our civil polity is for this reason repugnant to the law of nations." By that logic, the lawyer conceded, the court lacked the jurisdiction to try anyone, not just Lowe, but at the very least, he claimed, the Aborigines, being "the free occupants of the demesne or soil," could not be tried in colonial courts. 54 The argument was unsuccessful in Lowe's case, but it was quickly picked up by lawyers representing Aboriginal defendants in criminal cases, who could put it to a much more straightforward use in arguing that the court lacked jurisdiction over their clients. "The aboriginal natives were the primary tenants of the soil," insisted one defense lawyer; "they subsisted in the woods by fishing and hunting, and it was illegal for any one to disturb them in the possession of these natural rights." His client's killing of a white man, he argued, should accordingly be classified as a defensive act of war rather than a civil homicide. When an Aboriginal man named Lego'me was prosecuted for robbing the settler Patrick Sheridan, Lego'me's lawyer turned his cross-examination of Sheridan into a brief lecture on the justice of terra nullius. Wasn't Sheridan aware, the lawyer inquired, "that he had been a squatter for some time on Legome's ground, and had frequently committed great depredations on his kangaroos[?]" Sheridan's response- "he believed the ground belonged to Government"-suggests he understood the point the lawyer was trying to make. Australia had neither been conquered by Britain nor ceded to Britain by the Aborigines, contended defense counsel in a third case. "We had come to reside among them," he reasoned, "therefore in point of strictness and analogy to our law, we were bound to obey their laws, not they to obey ours." These arguments did not prevail. In one 1836 case they had the opposite effect-they elicited an extended judicial defense of terra nullius, resting on the standard justification that the Aborigines had not attained a sufficient level of civilization and social organization to possess any property rights the earliest British settlers were bound to respect. 55 But the fact that such arguments could be made at all in this context is evidence of their growing respectability among Australian lawyers.
Indeed, criticism of terra nullius came from the highest reaches of government, in both the Colonial Office and Parliament. The men who ran the Colonial Office in the 1830s and 1840s were sympathetic to arguments that the indigenous people inhabiting British colonies should be better treated. In 1837, a Select Committee of the House of Commons found it unconscionable that land had been allocated to settlers "without any reference to the possessors and actual occupants. . . . It might be presumed that the native inhabitants of any land have an incontrovertible right to their own soil: a plain and sacred right, however, which seems not to have been understood." The Aborigines' "undisputed property" had been taken from them, the committee declared, "without the assertion of any other title than that of superior force." 56 In the mid-1830s, when Britain began setting up the new colony of South Australia, these attacks on terra nullius appeared to be on the verge of changing colonial land policy. In 1835, the Colonial Office instructed the South Australian Colonization Commission that it could not sell unexplored land to settlers, because the new colony "might embrace in its range numerous Tribes of People, whose Proprietary Title to the Soil, we have not the slightest ground for disputing. Before His Majesty can be advised to transfer to His Subjects, the property in any part of the Land of Australia," the Colonial Office warned, "He must have at least, some reasonable assurance that He is not about to sanction any act of injustice towards the Aboriginal Natives." This letter marked a complete revolution 55. R. v. Jackey (1834); R. v. Lego'me (1835); R. v. Murrell (1836) , all in Kercher, ed., Decisions. For a similar claim, with a more ambivalent judicial response, see R. v. Bonjon (1841 ), in Kercher, ed., Decisions. 56. Paul Knaplund, James Stephen and the British Colonial System 1813 -1847 (Madison: University of Wisconsin Press, 1953 British Parliamentary Papers: Anthropology: Aborigines (Shannon: Irish University Press, 1968-69), 2:4, 5, 82-83. in the colonization of Australia. For the first time, the imperial government recognized the Aborigines as owners of their land. 57 The advocates for Aboriginal land rights might well have believed they had accomplished a substantial victory.
The change was not lost on members of the South Australian Colonization Commission. "In the Colonization of Australia," they protested, "it has invariably been assumed as an established fact, that the unlocated tribes have not yet arrived at that stage of social improvement, in which a proprietary right to the soil exists." The Commission pointed out that the land in every other colony in Australia had simply been allocated to settlers, regardless of whether it was inhabited by Aborigines. Thenceforth the Commission worded its correspondence carefully to give the appearance of respecting Aboriginal property rights without actually committing itself to doing so. In its first annual report to the Colonial Office, sent in 1836, the Commission promised to protect the Aborigines "in the undisturbed enjoyment of their proprietary right to the soil," but immediately added: "wherever such right may be found to exist." The Commission likewise declared that "the location of the colonists will be conducted on the principle of securing to the natives their proprietary right to the soil, wherever such right may be found to exist." One can almost see the commissioners smiling, secure in the knowledge that they, at least, would be quite unlikely to find an Aboriginal tribe with a property right in land. The Commission instructed its agents in South Australia to "see that no lands, which the natives may possess in occupation or enjoyment, be offered for sale until previously ceded by the natives to yourself" and to "take care that the aborigines are not disturbed in the enjoyment of the lands over which they may possess proprietary rights, and of which they are not disposed to make a voluntary transfer." 58 Again, whether the Aborigines would actually be found to possess any of the land they occupied was a decision largely within the Commission's own control.
In the end, the government of South Australia "complied" with the Colonial Office's instructions, not by purchasing land from the Aborigines, nor even by recognizing that the Aborigines had the right to refuse to cede it, but by authorizing the Protector of Aborigines, a colonial official, to participate in the process by which settlers selected plots of land. The Protector, explained Governor George Gawler in 1840, would have "the privilege of selecting before all other claimants small portions of land," which he would hold for the "use & benefit" of the Aborigines. Gawler proudly cited this procedure as evidence of his awareness "that these people possess well defined & very ancient rights of proprietary & hereditary possession of the available lands." 59 The Colonial Office gave its approval. Setting aside small parcels for Aborigines was nothing new; by 1840 the government of New South Wales had been doing so for some time. Despite the apparent change in land policy in the mid-1830s, the colonization of South Australia looked just the same as in the older Australian colonies. Terra nullius survived.
The doctrine survived another challenge in the mid-1830s as well. The possibility that the Aborigines might be deemed to own their land provided an incentive for speculators to purchase parts of it from them and then claim title to what they had acquired. It did not take long. In 1835 a consortium led by John Batman bought more than half a million acres from a group of tribes near Port Phillip Bay, in exchange for annual payments of blankets, knives, clothing, and other goods. 60 The would-be purchasers conceded that the purchase required confirmation by the Crown, but they argued that the Aborigines, not the Crown, were the ones with the right to sell the land. To make their case before the Colonial Office, they retained the well-known barrister and MP (and future judge) Stephen Lushington, who opined that he did "not think that the right to this Territory is at present vested in the Crown." 61 But the government countered with lawyers of its own. They pointed out that private land purchasing from indigenous people had long been prohibited in the British colonies, so the Batman purchase was void regardless of whether the land was owned by the Aborigines or the Crown. 62 59. Gawler to Russell, 1 August 1840, CO 13/16, p. 56 And even that was too moderate for the Colonial Office, which, just when it was defending the property rights of Aborigines in South Australia, insisted that no such property rights could exist in the older Australian colonies. In response to Lushington's opinion, Lord Glenelg maintained that he was "not aware of any fact or principle which can be alleged in support of such a conclusion" and suggested that Lushington was laboring "under a misapprehension of some of the most material parts of the case." 63 Again, terra nullius remained in force.
Indeed, despite all the controversy surrounding Aboriginal land rights in the middle decades of the nineteenth century, whenever the question of land ownership came up, the government always resolved it in favor of terra nullius. In 1834, for example, when a dispute arose as to whether the governor of New South Wales was obliged to provide the colonial legislature with an accounting of the revenues from the sale and rent of Crown lands, Chief Justice Francis Forbes concluded that the governor was under no such obligation, because the revenues belonged to the Crown, not to the colony. That was true, Forbes explained, because New South Wales had been "acquired by the act of His Majesty's subjects settling an uninhabited country." The same year, in litigation over the ownership of a parcel of land in Sydney, Forbes held that "the right of the soil, and of all lands in the colony, became vested immediately upon its settlement, in his Majesty." In 1839, when some doubted the authority of the colonial government to charge a fee for pasturing on Crown land, Lord Normanby, the Secretary of State for the Colonies, instructed Governor George Gipps that ownership of the "Waste Lands in the Colony"-that is, the lands not yet granted to settlers-was "clearly in the Crown" and not anyone else, including the Aborigines. The Supreme Court of New South Wales registered its agreement in 1847. In denying a new trial for a defendant convicted of stealing coal from land to which the Crown had reserved the mineral rights, the court affirmed that all the ungranted land in Australia belonged to the Crown. 64 No matter the context, terra nullius proved impossible to dislodge.
Why?
older inhabitants have," explained the Southern Australian in 1839. "We found the country in the state in which ages before the black people had found it-its resources undeveloped, unappropriated! In landing here, we exercised a right which we possessed in common with them." The point was made again and again: the British, not the Aborigines, had been the first people to perform the acts necessary to convert the occupation of land into ownership. Britons "cannot but feel ourselves delighted at the sight of smiling harvests taking place of naked wastes," applauded one far-off observer, "since man's business, as an inhabitant of this world, is to improve and cultivate the face of the earth." 66 Even if terra nullius had been unjust, others argued, there was no point worrying about it because the Aborigines were dying out. The land would belong to the British soon enough anyway. Belief in the eventual extinction of the Aborigines has of course proven false, but in the first half of the nineteenth century the Aboriginal population was declining. It was not unreasonable to conclude that the decline would continue. 67 In any event, some reasoned, the spread of an advanced, Christian civilization over the face of the earth was an end that might justify some otherwise distasteful means. William Pridden was an Essex minister who was no supporter of terra nullius. "In most instances in which a country is taken possession of, and its original inhabitants are removed, enslaved, or exterminated," he noted, in a tone heavy with sarcasm, "the party thus violently seizing upon the rights of others is considered the superior and more civilized nation of the two." But that did not mean the British ought to leave Australia. "It is a gain to the cause of truth and virtue for Christian England to possess those wilds, which lately were occupied by miserable natives," Pridden reasoned; "and, while we own that it is wrong to do evil that good may come, yet may we, likewise, confess with thankfulness the Divine mercy and wisdom which have so often brought good out of the evil committed by our countrymen in these distant lands." To say that terra nullius was wrong was only to raise, not to answer, a difficult ethical question.
For virtually all Britons of the period, colonization was an unalloyed good, the humanitarian thing to do, a way of bringing to others the benefits of European civilization. As an editorial from a contemporary South African colonial newspaper put it, "civilization is a toilsome, a laborious, and a progressive work." It was "the sacred duty of government to put forth all its energy and influence so that the movement may be productive of the greatest amount of good." But how could the British lift up the Aborigines if the British couldn't come to Australia? Would the British be helping or hurting the Aborigines by allowing them to deny colonists access to land? Would the Aborigines be better off, in this life and the next, as primitive pagan nomads or civilized Christian farmers? There were probably many who, considering themselves hard-headed pragmatists, took Pridden's point of view, and concluded that terra nullius was unjust but necessary. Lachlan Macquarie accordingly had no doubt of "the justice, good policy, and expediency of civilizing the aborigines, or black natives of the country and settling them in townships," where they could stay in one place and be taught agriculture, freeing up the rest of the continent for Britons. 68 Terra nullius thus had its supporters as well as its critics. But there was another reason the doctrine had so much staying power, a reason that may have been even more important. Even the critics of terra nullius tended not to argue in favor of recognizing Aboriginal property rights. They proposed two remedies for the injustice of terra nullius: compensating the Aborigines, and setting aside parcels of unallocated land as permanent Aboriginal reserves. 69 But the one thing they generally did not advocate was treating the Aborigines as the true owners of their land.
Saxe Bannister, for example, the former Attorney General of New South Wales, found it unconscionable that Britain had taken the Aborigines' land. "The unjust seizure of it," he argued, was contrary to "the natural sense of right, and the feelings of independence" possessed by the Aborigines. But his solution was not to give the land back, or to change the law so as to prohibit future seizures. He proposed instead to compensate the Aborigines, with part of the increment by which British occupation had increased the value of the Aborigines' former land. "The soil, daily increasing in value, is a most important fund," Bannister concluded. "Where we gain possession, the value of the land should at least be set apart for establishments
The other oft-proposed remedy for the injustice of terra nullius was to allocate reserves for the Aborigines. The merchant George Fife Angas was one of the founders of South Australia, but he believed that "positive injustice has been done to the natives" by the founding of the colony, because the Aborigines' land had been taken from them. Questioned by a House of Commons committee in 1841, Angas made his view clear.
Were they not migratory tribes?-No, they had distinct limits; every family had a location. Had they such a fixed residence previously to the settlement of any Europeans in the country?-Yes, it was accurately defined; not only was the district of the tribe defined, but the districts of the families of the tribe were so also. Defined in relation to each other?-Defined in relation to each other. Then did they recognise the rights of property in land?-In that sense they did. They respected each other's portions of land?-Clearly so. Those who trespassed upon others were put to death if they could be taken hold of. Have they been dispossessed of those portions?-Certainly; in every instance where the whites have settled down, they have dispossessed the natives of the portion of land which they formerly occupied. Has land been sold under the authority of the commissioners which was actually in the occupation of the aborigines?-Most unquestionably. Have the aborigines been dispossessed in consequence?-I believe that to be the fact.
Angas could hardly have made the point more clearly or forcefully. The settlers of South Australia had robbed the Aborigines of their land. But after all his testimony, when the committee finally asked him what he proposed as a solution, all Angas could suggest was that ten percent of the colony's land not yet sold to settlers should be set aside for the use of the Aborigines. And even that ten percent would not actually be owned by Aborigines. The land would be owned instead by a board of trustees, made up of settlers, which would establish villages where Aborigines would live with missionaries "and a few families of Christian people." The colony's land commissioner would have the authority to allocate land within these villages among Aboriginal individuals and families. 73 Unlike compensation, the allocation of Aboriginal reserves was a policy that the colonial government actually implemented. The remarks of colonial governors suggest that it was motivated by precisely the feeling Angas expressed-the sense that Aborigines deserved some land because Britons had taken that on which they formerly lived. When Macquarie set aside 73. British Parliamentary Papers: Colonies: Australia, 2:211, [2] [3] [4] [5] [6] [7] [8] [9] [10] [11] [12] [13] [14] [15] [16] [17] ten thousand acres in 1820, for example, he explained that it was because "the rapid increase of British population, and the consequent occupancy of the lands formerly dwelt on by the Natives, [had] driven these harmless creatures to more remote situations." Two years later, Macquarie again reported that the Aborigines were "entitled to the peculiar protection of the British government, on account of their being driven from the sea-coast by our settling thereon, and subsequently occupying their best hunting grounds in the interior." Governor George Gipps acknowledged the Aborigines as "the original possessors of the soil from which the wealth of the Colony has been principally derived." 74 But when land was set aside, it was done in the manner Angas described, analogous to a trust with the Aborigines as beneficiaries and settlers as trustees, with the power to make the important decisions.
From the distance of more than a century and a half, the early critics of terra nullius are liable to be accused of lacking the courage of their convictions, or perhaps even of dishonestly assuming a posture of humanitarianism. 75 Why, if they thought the doctrine unjust, did they refrain from seeking to have it abolished? Why did they limit themselves to arguing for compensation, whether in the form of money or land? Why didn't they simply try to persuade the government to treat the Aborigines as owners of their land?
The answer will be obvious to anyone familiar with present-day litigation over indigenous people's land claims in former British colonies. Reversing terra nullius would have posed a terrible administrative problem for settlers and their government. The land titles of every single landowner in Australia were based on a purchase from the Crown. Every landowner had either obtained his land from the government or occupied the final link in a chain of conveyances that had originated with a grant from the government. And the Crown's title to the land rested on the legal fiction that the Crown had instantly become the owner of all the continent in 1788. In short, every landowner in Australia had a vested interest in terra nullius. To overturn the doctrine would be to upset every white person's title to his or her land. The result would be chaos-no one would be sure of who owned what.
Everyone from the Colonial Office to the bush knew this was true. In London, Lord Glenelg had little difficulty recognizing that John Batman's ostensible purchase from the Aborigines could not be approved. "It is indeed enough to observe," he pointed out, "that such a concession would subvert the foundation on which all Proprietary rights in New South Wales at present rest." George Grey made the same point: to admit that the Aborigines owned any part of Australia was to admit that they owned all of it. And as a correspondent to the South Australian Register calling himself "An Old Settler" noted, even to suggest that the Aborigines owned their land was politically impossible. "If the land is indeed their own," he realized, "the Colonists of South Australia have no title to their land, for a 'voluntary surrender' of it has never been made." If terra nullius were abandoned, he wondered, and if the Aborigines were to try to reclaim their land, "would not the Colonists, as a matter of course, be at once called upon to rise en masse and resist so diabolical an attempt, and would not your newspaper be filled with glowing accounts of the bravery and skill displayed by the Colonists in repelling this atrocious native aggression?" 76 The number of landowners in Australia was steadily increasing, and all of them-every single one-depended on terra nullius for the security of their title. The administrative problems involved in abandoning terra nullius were not insuperable as a logical matter, but each of the conceivable devices for solving those problems was politically infeasible. The government might have discarded the doctrine only prospectively, so that only Crown land would be returned to the Aborigines, and settlers would retain title to land the Crown had already granted to them. Something like this would become law in the 1990s after Mabo. In the nineteenth century, however, such a plan would have deprived the government of what was anticipated to be a major source of revenue, the sale and lease of Crown land. It would have hindered the government's efforts to attract more emigrants to Australia. It would not have benefitted the tribes that most needed help, the ones unlucky enough to have had the British reach their land first. These tribes might have been compensated for the land not returned to them, but of course some of the Britons most sympathetic to the Aborigines were already arguing for compensation, without any success. Many, in any event, believed that the land reserves being set aside were compensation enough. An alternative plan might have been to recognize Aboriginal ownership only of certain parts of the continent, thus freeing up the rest for British settlement, and not interfering with the land titles of any existing owners. Again, however, many of the humanitarians among the British would have contended that such a policy was already being carried out, in the form of setting aside reserves, and that the Aborigines' interests would be better served if the land allocated for them was managed by Britons.
The brute fact was that terra nullius, once underway, was extraordinarily difficult to reverse, because every British landowner in Australia depended on it. Indeed, for the same reason, any colonial land policy would have been difficult to reverse. The exact opposite situation had arisen more than a century before in North America, where the Indians had been recognized as owners of their land. Many of the seventeenth-century settlers of North America purchased land from the Indians. By the later part of the century, the land titles of a great many colonists rested on an initial purchase from the Indians. To deny the capacity of the Indians to sell land would have been to upset the settled expectations of a substantial number of settlers. In the 1680s, when the imperial government briefly reorganized the administration of the New England colonies, the government announced its intention to invalidate all land titles based on "pretended Purchases from Indians," on the theory that "from the Indians noe title cann be Derived." The result was an uproar, led by some of the most prominent people in New England. If a purchase from the Indians could not serve as the root of a valid land title, declared a group of Boston merchants, then "no Man was owner of a Foot of Land in all the Colony." 77 The imperial government had to back down.
Any colonial land policy, whether terra nullius or its opposite, produced a powerful political force to keep that policy in place. Once the government went down one path or the other, it could not change. In Australia, terra nullius began with an on-the-ground anthropology. Some of the early British perceptions of Aborigines were wrong-that the Aborigines were very few in number, and that they lacked a conception of property. Some were right-that they were not farmers and would not offer as much military resistance as other indigenous peoples the British had encountered. Had the British known more about the Aborigines from the start, they might have recognized Aboriginal property rights. But once terra nullius had been implemented, it could not be stopped, even when British opinion about the Aborigines began to change.
